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Record Closed: November 21, 2023 Decided: January 4, 2024 
BEFORE EDWARD J. DELANOY, JR., Deputy Director and ALAJ: 

 
STATEMENT OF THE CASE AND PROCEDURAL 

HISTORY 
 

On July 20, 2018, Ann Klein issued a Preliminary Notice of Disciplinary Action to D.L. 
setting forth charges, which were later appealed in the CSV case, to the Office of 
Administrative Law (OAL). On August 22, 2018, Appellant D.L., a Senior Medical Security 
Officer (“MSO”) for Ann Klein Forensic Center (“Ann Klein”), was advised by the Department 
of Health (“DOH”), by letter, that his name would be placed on the Central Registry of 
Offenders against Individuals with Developmental Disabilities based on the findings that his 
actions meet the statutory criteria for abuse as stipulated in N.J.S.A. 30:6D-73 et seq. 
Specifically, on February 21, 2018, it was reported and subsequently substantiated through a 
DOH investigation that he abused an individual receiving services from the Division of 
Developmental Disabilities. Specifically, the investigation determined that on February 21, 
2018, he was witnessed holding an individual’s face and then punching the individual on the 
side of his face. D.L.’s actions demonstrate recklessness and careless disregard for the health, 
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safety and well-being of the individual served. D.L.’s actions placed the person served at risk 
of serious harm. Appellant requested a hearing, and the matters were transmitted to the OAL, 
where the HSL (Central Registry of Offenders Against Individuals with Developmental 
Disabilities) case was filed on March 22, 2019, and the CSV case was filed on March 28, 2019, 
for determination as contested cases pursuant to N.J.S.A. 52:14B-1 to -15 and N.J.S.A. 52:14F-
1 to -13. 

 
The cases were consolidated for hearing by Order of Consolidation dated June 20, 2019 

(“Order”). The Order also found that the Department of Human Services would have the 
predominant interest in these consolidated cases. A Confidentiality and Protective Order was 
entered on July 16, 2019, and a second Confidentiality and Protective Order was entered on 
May 19, 2020. The hearing was held on March 7, April 25, and May 10, 2023. Timely post 
hearing submissions were received on behalf of appellant and respondents, and accordingly on 
November 21, 2023, the record closed. An initial Order of Extension was granted to the 
Director of the Office of Program Integrity and Accountability extending the date on which to 
file a Final Agency Decision until April 4, 2024. 

 
At issue is whether respondents have proven the charges by a preponderance of the 

credible evidence, and if proven, whether the penalties are justified and reasonable. The Order 
of Consolidation dated June 20, 2019 found that the Department of Human Services would 
have the predominant interest in these consolidated cases. As such, the Initial Decision in these 
cases were filed with the Director of the Office of Program Integrity and Accountability to 
write the Final Agency Decision in the Central Registry matter. The matters pertaining to the 
CSV charges that are not pertinent to Central Registry and will not be discussed in this decision. 
The Director of the Office of Program Integrity and Accountability will forward the record, 
including the Initial Decision and her Final Agency Decision, to the Civil Service Commission, 
which may subsequently render a final decision on any remaining issues and consider any 
specific remedies which may be within its statutory grant of authority. 

 
INITIAL DECISION’S FACTUAL DISCUSSION 

 

Testimony 

For respondent 
 

Sandi Ferguson has been a Program Specialist 4 since 2018, From 1989 to 2018, she 
was head of training and staff development. Ferguson oversees the training of MSOs, and she 
is familiar with Ann Klein policies and the Central Registry. She has been involved with the 
Central Registry since 2017. Ferguson defined abuse as hitting, punching, dragging and or 
neglecting a patient. In addition, threatening a patient, or verbal and/or psychological abuse is 
covered in their training. 

 
Staff are trained in de-escalation, which includes incidents of spitting. There are five 

techniques that are used, and in the instance of spitting, staff are instructed that nothing is to be 
put on a patient’s face. Employees get classes and updates on their training. There is an annual 
life safety class that all employees receive, and in the training, abuse is discussed. A teaching 
guide is used which discusses therapeutic options. (R-7.) The first option in a volatile encounter 
is always to retreat and deflect. It is the duty of staff to back up and give an individual space, 
so they do not feel threatened or intimidated. While staff do not get this document, the 
information is provided to the staff. An additional policy discusses personal defensive and 
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control techniques in aggressive patient situations and emergencies. (R-8.) In this policy, staff 
are taught about holds that are allowed to be used to control a patient. (R-8 at DHS 184.) These 
control techniques should only be used when other less intrusive or more therapeutic techniques 
have been exhausted and cannot ensure the safety of the person or others. In addition, there is 
an unusual incident reporting and management system (R-9), that was in place at the time of 
the incident herein. There is also a policy and procedure for reporting and investigating 
allegations of patient abuse and professional misconduct. (R-10.) In this policy, abuse is 
defined as, “any act, omission or non-action in which an employee engages with service 
recipients that does not have as its legitimate goal, the healthful, proper, and humane care and 
treatment of the service recipient which causes or may cause physical or emotional harm or 
injury to a service recipient or deprives a service recipient of his/her rights, as defined by law 
or Departmental policy.” (R-10 at DHS 226.) 

 
D.L. received multiple training sessions beginning in 2010. An annual life safety course 

is given each year. Abuse and the reporting of abuse are covered in that course. Advanced 
emergency holds are also taught annually, as are techniques to de-escalate situations. A finding 
of “successful” indicates that the employee completed the training. D.L. has been an MSO for 
many years. He has been trained that threatening to strike a patient is abuse, and that physical 
injury is not required for a finding of abuse. There is a one arm technique taught to the 
employees, and it involves grabbing or holding onto an arm. 

 
Ferguson agreed that she was not familiar with the incident herein, except that she knew 

that the patient was spitting and was aggressive. Restraints are considered to be beyond 
therapeutic techniques. Verbal de-escalations are set forth in the manual, however, once an 
individual is at the stage of restraint, the manual does not cover how to handle that 
circumstance. Employees are taught that they may pivot and deflect against an aggressive 
patient, and that once you are at the stage of restraint, you are no longer retreating. MSO’s do 
not receive training involving a patient who is in bed, however, they are taught how to escape 
a patient who is grabbing and holding. (R-7 at DHS 160 to 163.) The teaching guide does not 
cover instances involving spitting. (R-7.) Ferguson stated that techniques for spitting are taught 
to staff and are part of the therapeutic options. Part of the management system regarding 
reporting of an incident is that the report should be made immediately if an assault is witnessed, 
or threats are overheard. (R-9.) Ferguson agreed that there was no program to practice the 
techniques in which to calm or subdue a patient. However, there was a skills check that 
employees were required to undertake. 

 
As to the training, employees are not required to attend. (R-6.) Ferguson stated that 

employees can put their hand in front of a patient’s face, but they are not allowed to touch or 
put anything directly on the patient’s face. In the event of a spitting incident, the proper 
technique with an angry patient is to always attempt to de-escalate, and then to use other 
techniques. If the de-escalation does not work, techniques that are taught to de-escalate an 
individual in the standing position can also be used if the individual is in the prone position. 
When a patient is spitting, employees are taught to remove themselves from the person, or to 
place a hand up over their face to protect their own face. 

 
Nachelle Bolden has been a Quality Assurance Specialist since 2017. Her job involves 

investigations of abuse, neglect, and exploitation cases, and she has received extensive training 
in the field. She has handled over 200 cases in her career. Bolden inherited this case from Kylie 
Hanisak as a reassignment investigation. Bolden reviewed an incident report (R-27), and she 
advised that D.L. was removed from his position as is typical with these types of investigations. 
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Bolden also discovered that the patient had a history of assaults and is on the autism spectrum. 
Bolden was made aware that the patient had scratches on his face (R-15), that the patient had 
been appointed a guardian (R-18), and that he was under the care of a behavior plan. (R- 17.) 
The patient has a history of altercations with hospital staff. (R-19.) Records from Capital Health 
also indicate the patient had scratches on his face from an altercation. (R-22.) Photos of the 
patient substantiated that there were scratches on the left side of M.F.’s face. (R-5.) Bolden did 
not know how the scratches came to be on M.F.’s face, or if they were self-inflicted. Bolden 
did attempt to interview M.F. on three occasions, but he refused each time. (R-26.) Bolden also 
reviewed M.F.’s orders. (R-16.) 

 

A video of the incident was reviewed. (R-25.) In the video, D.L. is shown wearing a 
hat. There were other individuals in the room with D.L. and M.F. at the time of the alleged 
incident. They were Alec Gerasimowicz, Milot Dossous, and Rannan Moore. (R-4 at DHS 28.) 
Bolden interviewed Dossous, who stated that M.F. was aggressive, and that D.L. positioned 
his hand on M.F.’s face, thus redirecting M.F.’s position, to prevent further spitting. (R-4 at 
DHS 36.) Dossous denied witnessing D.L. strike M.F. (R-4 at DHS 37.) Bolden interviewed 
Gerasimowicz, who stated that D.L. punched M.F. on the right side of M.F.’s face, at which 
time Gerasimowicz told D.L. not to ever do something like that again while Gerasimowicz was 
there. (R-4 at DHS 37.) Bolden interviewed Moore who stated that M.F.’s behavior caused 
D.L. to “go off,” and that he heard a “thwack” sound coming from D.L.’s direction. Moore 
admitted that his head was down, and he could not tell who struck M.F. Moore heard 
Gerasimowicz respond by yelling, “He hit him.” (R-4 at DHS 38.) The incident took place at 
11:30 p.m., but it was not reported by Gerasimowicz until 3:52 a.m. the next morning. Bolden 
agreed that Gerasimowicz was the only individual in the room who witnessed D.L. punch M.F. 

 
Bolden reviewed D.L.’s disciplinary history (R-4 at DHS 40), noting that three prior 

instances were reviewed, unsubstantiated and closed. On one instance, neglect was 
substantiated, but the case was administratively reviewed and closed. Bolden also reviewed 
D.L.’s training. (R-4 at DHS 41.) Bolden agreed that M.F. engages in dangerous behavior, and 
that he had a history of twenty reported incidents of assaulting others, including cases of biting, 
spitting, and punching. Finally, Bolden interviewed D.L. He denied punching D.L. in the face. 
He stated that he took both of his hands and placed them in front of M.F.’s mouth to prevent 
him from continuing to spit. D.L. reported that while he initially did not make contact, once 
M.F. attempted to bite him, his hands completely covered M.F.’s face. Bolden found D.L., as 
well as the other witnesses, to be credible. 

 
Bolden was not involved in determining whether D.L. committed abuse, as Hanisak 

made that determination. However, Bolden agreed that MSOs cannot use any type of barrier to 
smother a patient’s face, but they may create a shield with their hands, as long as no contact is 
made. Such behavior would be proper and would not be considered abuse. She also agreed that 
D.L.’s statements were corroborated by her review of the video of the incident. 

 
Kylie Hanisak is an investigator with the Department of Investigations at DOH. She 

has been involved in approximately 275 investigations since May 2017. Hanisak stated that 
M.F. refused to be investigated on three occasions. She also found D.L.’s statements to be 
inconsistent, and therefore, his testimony was not reliable. Hanisak reviewed the video. (R-25.) 
After concluding her investigation, she substantiated abuse, and found that there was a 
preponderance of evidence that abuse was committed by D.L. She based her conclusion on 
several factors: one witness saw D.L. punch M.F., another witness heard a “thwack” sound, 
and the existence of scratches on M.F.’s face in the pictures. She also indicated that the threat 
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of abuse on a patient constitutes abuse, and clearly punching a patient would constitute abuse. 
Hanisak also stated that D.L. agreed that he put his hands on M.F.’s face. 

 
Hanisak agreed that the camera is the best evidence. While one of the witnesses set 

forth that there was a camera in the room where the incident took place, Hanisak did not 
confirm that a camera was in room 12 at the time of the incident. Hanisak did not obtain video 
from a camera inside room 12. Her only effort to obtain such a video was with a subpoena to 
Capital Health. 

 
Hanisak set forth that M.F. has broad-spectrum autism and that he receives services 

from DDD. There are a number of patients at Ann Klein with DDD. Hanisak was unsure what 
training the staff received in handling DDD patients. M.F. also has self-injurious behavior 
(SIB). Hanisak agreed that M.F. could have scratched himself during an altercation. M.F. had 
a history of twenty such incidents of SIB. Hanisak only interviewed one person herself, Mr. 
Gill. Hanisak stated that none of the witnesses observed D.L. scratch M.F., and that the 
scratches were on the left side of his face. The only person who saw a punch was Alec 
Gerasimowicz, who said he saw D.L. punch, M.F. on the right side of his face. However, M.F. 
had no bruising on that side of his face. Mr. Gill did not see D.L. punch or scratch M.F. M.F. 
was agitated at the time of the incident. There were four people attempting to restrain him. He 
was resisting and spitting. Hanisak did not know about any spitting policies that existed at the 
facility. She did not receive any therapeutic options training. Gerasimowicz stated that he saw 
D.L. punch M.F. on the right side of his face, but there was no evidence of a punch on M.F.’s 
right side. Hanisak agreed that Alec Gerasimowicz was the only individual involved with 
restraining M.F. that actually saw the punch by D.L. Hanisak agreed that Gerasimowicz did 
not immediately go to a supervisor and that no 911 call was made. Gerasimowicz reported the 
incident to someone at the reception desk, but he never made a formal report about a punch. In 
addition, Gerasimowicz did not prepare a written statement. Mr. Moore was interviewed, and 
he stated that he heard a thwack sound, but did not see a punch or a scratch. He did hear 
Gerasimowicz say that he hit him. Hanisak did not determine if there was any bad blood 
between Gerasimowicz and D.L. Hanisak was told by D.L. that the doctor questioned M.F. if 
he was hit or punched, and M.F. responded that he was not. (R-4 at 43.) Hanisak did not follow 
up to determine who the doctor was. Hanisak was told by Dossous that there was a surveillance 
camera in the room. (R-4 at 36.) Hanisak agreed that she did not see D.L. punch M.F. in the 
video. 

 
Alec Gerasimowicz has been an investigator for the Mercer County Sheriff’s Office 

for the last year. He was a security officer employed by Capital Health at the time of the 
incident. 
Gerasimowicz knew M.F. M.F. took a liking to Gerasimowicz. Gerasimowicz enjoyed M.F.’s 
company. Gerasimowicz knew D.L. as a result of the incident. Gerasimowicz had no previous 
interactions with D.L. D.L. was a medical guard at the time of the incident. Gerasimowicz 
recalled M.F returning from testing. M.F. was agitated and handcuffed to the bed. 
Gerasimowicz went into the room with Moore to assist with a four-point restraint. M.F. threw 
an object at D.L. Gerasimowicz was holding M.F.’s leg. M.F. tried to spit at D.L. D.L. turned 
M.F.’s face to the left and struck M.F. in the face. Gerasimowicz spoke to an investigator about 
the incident but was never asked for a written statement. Gerasimowicz reviewed the video 
tape of the incident, and while he agreed that a punch could not be seen, he stated that the punch 
occurred before 10:54:46 hours. When M.F. was struck his body went limp. D.L. used his right 
hand balled up in a fist to strike M.F. The strike was to M.F.’s face toward the top of his head. 
After the incident, Gerasimowicz and D.L. had words, Gerasimowicz told D.L. not to ever do 
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that again, and D.L. told Gerasimowicz that he should want to live a long, healthy life.  
Gerasimowicz interpreted that to be a threat, stating that he was appalled that D.L. would punch 
M.F. The two men continued to argue, and Gerasimowicz stated that he could be seen throwing 
his radio on the video at 11:03:12 hours. Gerasimowicz agreed that he did not report the 
incident immediately. Instead, he went home to think over what had happened. Gerasimowicz 
was not disciplined for not immediately reporting the incident. Gerasimowicz stated that he has 
only been disciplined one time in his career for wearing earrings. Gerasimowicz has never been 
disciplined for abuse. Gerasimowicz stated that room 12 did not have a camera. It was a crisis 
intervention room. Gerasimowicz had been in this room approximately two times each shift for 
one and a half years. Gerasimowicz did not have any interactions with D.L. before this incident. 
Gerasimowicz’s job was to assist anyone in Capital Health who needed help. Gerasimowicz 
stated that the verbal altercation with D.L. lasted approximately ten minutes. 

 
On cross examination, Gerasimowicz admitted that he was not 100 percent sure that 

room 12 did not have a camera. Gerasimowicz stated that there were four people in the room 
at the time of the incident. Gerasimowicz admitted that no one else reacted to D.L.’s punch. 
D.L. used his right hand and Gerasimowicz was unsure if D.L. was wearing a ring at the time. 
M.F. was not normally an aggressive patient, but he was spitting at the time of the incident. 
M.F. was not kicking, but he was resisting. D.L. punched M.F. at 10:54:50 hours. 
Gerasimowicz agreed that he did not report the strike to anyone, and he did not ask anyone to 
check on M.F.’s face or for any injuries thereto. Gerasimowicz did tell his boss, Lieutenant 
Quintine, about what occurred before he left for the day. Gerasimowicz concluded by saying 
he was upset, angry and anxious about what happened to M.F. It was a stressful situation as he 
prioritizes safety for all patients. Other people were aware of what happened because 
Gerasimowicz made it known to others that the incident had occurred. 

 
For Respondent 

 

Milot Dossous has worked for the State of New Jersey at Ann Klein since 2003. He is a 
coworker with D.L. and was D.L.’s senior officer. He has observed D.L. over the years and has 
watched patients spit, punch, and throw things at D.L. It is not unusual for a patient to become 
aggressive with the staff, and it occurs on a daily basis. 

 
On the day of the incident, Dossous was assigned to Capital Health, and he was tasked 

to watch M.F. Dossous was working alongside D.L. Dossous described room 12 where the 
incident occurred as square with a camera in the middle of the ceiling, looking down at the 
patient in the room at the time. 

 
M.F. returned from his scan in an agitated state. When M.F. was brought into room 12, 

Dossous took a position near the patient’s left foot. To the left of the patient’s head was a 
Capital Health security officer, and to the right of M.F.’s head was D.L. Gerasimowicz was by 
the patient’s right foot. M.F. kicked Gerasimowicz, and Dossous heard Gerasimowicz say, 
“Don’t ever do that again.” At no time did D.L. punch or assault M.F. M.F. was spitting at 
everyone in the room, and he was angry with all the workers. D.L. correctly redirected M.F.’s 
face as he was trained to do. Dossous did not observe any bruising on M.F.’s face. Dossous did 
not overhear D.L. threaten Gerasimowicz nor did he hear Gerasimowicz threaten. D.L. After 
the incident occurred, D.L. and Gerasimowicz were talking about the spitting by M.F. Dossous 
believed that D.L. was being accused of something and he told D.L. to let it go, stating that 
their job is to watch the patient. The incident arose because Gerasimowicz had gotten kicked, 
and he was upset. The kick caused Gerasimowicz to kneel on one knee on the floor. At that 
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point, Gerasimowicz told M.F. to never do that again. Dossous noticed scratches on D.L.’s face 
several hours after the incident. 

 
Dossous stated that he observed D.L. redirect M.F.’s face with D.L.’s right hand. He 

did this by using a flat hand placed just above the jawline. After being redirected, M.F. stopped 
spitting. 

 
Dossous agreed that he did not put anything in his statement about M.F. kicking 

Gerasimowicz. He also agreed that no matter what names M.F. was calling D.L., D.L. was 
never permitted to strike a patient. Dossous also agreed that while D.L. was in the doorway 
talking to Gerasimowicz, he should have been watching his patient. He told D.L. to let them 
investigate the fact that Gerasimowicz had been kicked by M.F. He agreed that this would be 
unusual as an investigation usually entails an incident where a worker has assaulted a patient. 

 
D.L. has worked for the State of New Jersey since 1996. He has been with the 

Department of Corrections since 1998. He began working at Ann Klein in 2002. He has not 
had any major discipline in that time. 

 
D.L. worked at Capital Health hundreds of times before this incident, and he has been 

in room 12 on ten or more occasions. There is a camera in the room, it is on the ceiling over 
top of the bed. 

 
D.L. has had numerous encounters with M.F., and he knew M.F. well. M.F. was a one-

to-one patient for twenty-four hours a day. Upon arriving in room 12, D.L. did a security check 
for contraband. M.F. was taken to imaging, and at that time, he became abusive and was spitting 
at the technician doing the CAT scan. D.L. helped to get M.F. on the table, and then he stepped 
out of the imaging room. M.F. was brought back to room 12 by a transporter. When they arrived 
in room 12, M.F. was calling D.L. the “N” word, but this was not the first time. There are many 
other patients at Ann Klein with similar behaviors to M.F. This type of behavior happens 
regularly to all the officers. D.L. had never reacted negatively in the past to such a misbehaved 
patient. D.L. and Dossous had/have no relationship other than that they work together. 

 

D.L. stated that he had been suffering from liver cancer and had physical issues at the 
time of the incident. He was unable to grow fingernails as a result of his cancer. At 10:54:53 
on the video, D.L. testified that M.F. kicked Gerasimowicz and Gerasimowicz fell backward, 
but he did not take a knee. 

 
D.L. stated that he never punched M.F. in the face. He knows that punching a patient is 

prohibited, and that it constitutes abuse. M.F.’s spitting did not bother him. It is normal and 
occurs often. It did not make D.L. mad or angry. D.L. did not put his hand over M.F.’s face. 
Instead, he used a technique where he puts his hand across a patient’s chin to redirect their face. 
D.L. used the back part of his hand under M.F.’s chin. He placed his hand on the right side of 
M.F.’s face and pushed M.F.’s face away from him. D.L. had no issues with Gerasimowicz 
prior to the incident. After the incident, D.L. was not shouting at Gerasimowicz. Instead, D.L. 
was trying to explain to Gerasimowicz that the patient was his responsibility as he was the 
senior officer. At no time did D.L. threaten Gerasimowicz. D.L. did hear Gerasimowicz say, 
“Don’t ever do that again,” but he believed it was because of the kick delivered by M.F. to 
Gerasimowicz. The doctor came to the facility at approximately 3:00 a.m. the next morning. 
He asked M.F. if anyone hit him and M.F. said no. 
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D.L. has worked with Dossous approximately fifteen to twenty times. In his written 

statement, D.L. stated that he did not put his hand on M.F. He agreed that he said he put his 
hand in front of M.F.’s face. D.L. also agreed that he stated that his hands completely covered 
M.F.’s face. D.L. did not tell anyone about M.F. kicking Gerasimowicz. After the incident, 
D.L. was not threatening Gerasimowicz. Gerasimowicz stated that it was his hospital and 
therefore they were to proceed by his rules. D.L. disagreed, stating that he was the senior officer 
responsible for the patient. In the video, D.L. stated that he and Gerasimowicz can be seen 
continuing to discuss which of the officers oversaw the handling of M.F. D.L. agreed that if 
the patient is a one-to-one, he must keep his eye on the patient. If the patient is a two-to-one, 
he is not required to always watch the patient. 

 
INITIAL DECISION’S FINDINGS OF FACT 

 

Given that the witnesses have different versions of the events surrounding the incident 
herein, it is the ALJ’s obligation and responsibility to weigh the credibility of the witness in 
order to make a determination. Credibility is the value that a fact finder gives to a witness’s 
testimony. The word contemplates an overall assessment of a witness’s story in light of its 
rationality, internal consistency, and manner in which it “hangs together” with other evidence. 
Carbo v. United States, 314 F.2d 718, 749 (9th Cir. 1963). Credible testimony has been defined 
as testimony that must proceed from the mouth of a credible witness and must be such as 
common experience, knowledge, and common observation can accept as probable under the 
circumstances. State v. Taylor, 38 N.J. Super. 6, 24 (App. Div. 1955) (quoting In re Perrone’s 
Estate, 5 N.J. 514, 522 (1950)). In assessing credibility, the interests, motives or bias of a 
witness are relevant, and a fact finder is expected to base decisions of credibility on his or her 
common sense, intuition or experience. Barnes v. United States, 412 U.S. 837, 93 S. Ct. 2357, 
37 L. Ed. 2d 380 (1973). Credibility does not depend on the number of witnesses and the finder 
of fact is not bound to believe the testimony of any witness. In re Perrone’s Estate, 5 N.J. 514. 

 

The respondents’ evidence was the testimony of Ferguson, Bolden, Hanisak and 
Gerasimowicz. The respondents’ position is that the appellant’s actions warrant removal, and 
placement of appellant’s name on the Central Registry. Appellant had a responsibility to refrain 
from this type of action. The altercation was sufficiently egregious as to require the removal of 
appellant, and placement of appellant’s name on the Central Registry. 

 
Dossous and D.L. disagreed with the testimony of respondents’ witnesses, stating that 

what actually occurred was that M.F. kicked Gerasimowicz, and in response, Gerasimowicz 
told M.F. not to ever do that again. At no time did D.L. punch or strike M.F. 

 
In order to judge the credibility of the witnesses, it is imperative to begin with an 

analysis of how the statements and testimony of the two critical witnesses, D.L. and 
Gerasimowicz, hold together when viewed in total. Gerasimowicz testimony was consistent 
with what he stated to investigators during the DOH’s internal investigation. He maintained 
that M.F. spit at D.L., and that D.L. used his left hand to push M.F.’s face away. D.L. then 
punched M.F. with his right hand. The evidence did not show the existence of any prior issues 
or bad blood between D.L. and Gerasimowicz. A witness in the room at the time of the incident, 
Moore, stated that that M.F.’s behavior caused D.L. to “go off,” and that he heard 
Gerasimowicz yell out that D.L. hit M.F. Moore also stated that while he did not see a punch 
thrown, he did hear a thwack sound. In addition, the photographs do reveal the existence of 
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scratches on M.F.’s face. All of these items corroborate the version of events as outlined by 
Gerasimowicz. 

 
In addition, the video of the incident appears to substantiate Gerasimowicz’ version of 

what occurred after the alleged punch of M.F. by D.L. The video reveals that after the incident, 
Gerasimowicz and D.L. were having what appear to be heated words with each other. The two 
men can be seen arguing, and Gerasimowicz can be seen throwing his radio on the video, at 
11:03:12 hours. This would seemingly contradict D.L.’s testimony that he and Gerasimowicz 
were simply discussing which of the officers oversaw the handling of M.F. 

 
Conversely, D.L.’s statements to investigators, as well as his testimony at trial, were 

inconsistent. In D.L.’s initial written statement, he denied placing his hands on M.F. However, 
during D.L.’s interview with the investigators, he stated that he used both his hands to cover 
M.F.’s face. Finally, during his testimony, D.L. set forth that he used the back part of his right 
hand to move M.F.’s face away from where people were standing. These three separate 
versions of what occurred raise doubts as to the veracity of the facts that D.L. attempts to 
portray. In addition, according to D.L., he and Dossous had worked together approximately 
fifteen to twenty times. As such, Dossous and D.L. were familiar with each other. Because of 
this familiarity, Dossous might have had an interest in testifying favorably for his friend, D.L. 
And D.L., as the accused, certainly has an interest in painting the facts in a light most favorable 
to himself. 

 
Also troubling is D.L.’s version of what occurred between himself and Gerasimowicz, 

after the alleged punch between D.L. and M.F. The video evidence clearly shows D.L. acting 
in a highly agitated state towards Gerasimowicz. During his testimony, D.L. stated that he was 
talking to no one in particular at that time. D.L. also did not provide an explanation as to why 
he continued speaking with Gerasimowicz, after the alleged incident was over. He again 
claimed that he was talking to no one in particular. Conversely, Gerasimowicz was clear in his 
testimony that he told D.L. to never do something like that again. In response, D.L. told 
Gerasimowicz to let it go, and that he should want to live a long and happy life. 

 
Dossous agreed that no matter what names M.F. was calling D.L., D.L. was never 

permitted to strike a patient. Dossous was clear that while D.L. was in the doorway talking to 
Gerasimowicz, he should have been watching his patient M.F. However, Dossous’ testimony 
that M.F. kicked Gerasimowicz is questionable, in that Dossous did not give this version of 
events to investigators in his written statement after the incident. The version of events as 
outlined by both D.L. and Dossous is therefore less consistent and reliable than the testimony 
of Gerasimowicz, and the statement of Moore, who advised that he heard a “thwack” sound, 
and that he heard Gerasimowicz say, “He hit him.” 

 
Gerasimowicz was credible, and no evidence was produced as to why he may have been 

untruthful in his testimony, or that he exaggerated the same. There was no evidence, nor was 
any detected in the testimony, of any animosity between D.L. and Gerasimowicz. Nothing in 
the evidence revealed any prior issues between the two men, or that Gerasimowicz was acting 
in any retaliatory manner toward D.L. Gerasimowicz’ testimony must be given at the least a 
reasonable degree of deference. Nothing in the record supports a determination that he was 
anything but credible. Gerasimowicz’ failure to immediately report the incident is explained in 
his testimony, where he stated that he was upset, angry and anxious about what happened to 
M.F. It was a stressful situation for him, as he prioritized safety for all patients. For those 
reasons, it is likely that he did not report the incident immediately. While such a failure to 
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report an incident by Gerasimowicz is contrary to rules and regulations, that is a separate 
potential disciplinary matter that does not concern the ALJ for purposes involving this incident. 
In considering credibility, The ALJ did not believe that such a failure to report affects in any 
way the credibility of Gerasimowicz, given his explanation of why he did not immediately 
report. 

 
Conversely, D.L.’s accounting of the events must be considered in light of what he has 

at stake. As previously set forth, credible testimony has been defined as testimony that must 
proceed from the mouth of a credible witness and must be such as common experience, 
knowledge, and common observation can accept as probable under the circumstances. 
Gerasimowicz was a credible witness, and from the AlJ’s experience, knowledge, and common 
observation, the ALJ can accept his testimony as probable under the circumstances. 

 
Credibility does not depend on the number of witnesses presented in a matter. 

Credibility can be determined from the testimony of only one credible witness. The facts of a 
case can be determined from the testimony of only one credible witness. The facts of this case 
can be determined from the testimony of one credible witness, Gerasimowicz, as well as the 
statement of Moore, and the video evidence. 

 
Finally, to address the issue of the existence or non-existence of a camera on the ceiling 

of hearing(sic) room 12, the witnesses disagreed on whether such a camera existed. However, 
even if it did exist, there was no footage produced from said camera, and what it may have 
shown is speculative at best. Hanisak did not obtain video from a camera inside room 12. She 
did attempt to obtain such a video with a subpoena to Capital Health, but it was not produced. 
As such, I do not make a negative inference as to respondents or D.L., concerning what the 
camera in the room, if it existed, may, or may not, have shown. 

 
Therefore, after hearing the testimony of the witnesses, and considering all the 

documentary reports and other exhibits in evidence, the ALJ made the following FINDINGS 
OF FACT: D.L. has worked for the State of New Jersey since 1996. He has been with the 
Department of Corrections since 1998. He began working at Anne Klein in 2002. 

 
M.F. is a patient at Ann Klein. He has broad-spectrum autism, and he receives services 

from DDD. M.F. also has SIB behavior which is a self-injurious type of behavior. M.F. had a 
history of assaults with hospital staff, and he was under the care of a behavior plan. 

 
Ann Klein staff are trained in de-escalation, which includes incidents of spitting. There 

are five techniques that are used, and in the instance of spitting, staff are instructed that nothing 
is to be put on a patient’s face. Staff get classes and updates on their training. There is an annual 
life safety class that all employees receive, and in the training, abuse is discussed. A teaching 
guide is used which discusses therapeutic options. Staff are advised that the first option in a 
volatile encounter is always to retreat and deflect. It is the duty of staff to back up and give an 
individual space, so they do not feel threatened or intimidated. An additional policy discusses 
personal defensive and control techniques in aggressive patient situations and emergencies. In 
this policy, staff are taught about holds that are allowed to be used to control a patient. These 
control techniques should only be used when other less intrusive or more therapeutic techniques 
have been exhausted and cannot ensure the safety of the person or others. 

 
D.L. received multiple training sessions beginning in 2010. Techniques for spitting are 

taught to staff and are part of the therapeutic options. An annual life safety course is given each 
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year. Abuse and the reporting of abuse are covered in that course. Advanced emergency holds 
are also taught annually, as are techniques to de-escalate situations. As an MSO for many years, 
D.L. has been trained that threatening to strike a patient is abuse, and that physical injury is not 
required for a finding of abuse. 

 
Ann Klein staff are permitted to put their hand in front of a patient’s face, but they are 

not allowed to touch or put anything directly on the patient’s face. In the event of a spitting 
incident, the proper technique with an angry patient is to always attempt to de- escalate, and 
then to use other techniques. If the de-escalation does not work, techniques are taught to de-
escalate an individual. When a patient is spitting, employees are taught to remove themselves 
from the person, or to place a hand up over their face to protect their own face. 

 
D.L. has had numerous encounters with M.F., and he knew M.F. well. M.F. was a one-

to-one patient for twenty-four hours a day. On the day of the incident, M.F. was taken to 
imaging, and at that time he became abusive and was spitting at the technician doing the CAT 
scan. D.L. helped to get M.F. on the table, and then he stepped out of the imaging room. M.F. 
was brought back to room 12 by a transporter. M.F. was agitated and handcuffed to the bed. 
Gerasimowicz went into the room with Moore to assist with a four-point restraint. M.F. threw 
an object at D.L. At that time, Dossous took a position near M.F.’s left foot. To the left of 
M.F.’s head was Moore, and to the right of M.F.’s head was D.L. Gerasimowicz was by M.F.’s 
right foot. In the video, D.L. is shown wearing a hat. Gerasimowicz was holding M.F.’s leg. 
M.F. tried to spit at D.L. D.L. turned M.F.’s face to the left and struck M.F. in the face. The 
punch occurred before 10:54:46 hours. When M.F. was struck, his body went limp. D.L. used 
his right hand balled up in a fist to strike M.F. The strike was to M.F.’s face toward the top of 
his head. Gerasimowicz responded by yelling, “He hit him.” 

 

After the incident, Gerasimowicz and D.L. had words.   Gerasimowicz told D.L. not to 
ever do that again, and D.L. told Gerasimowicz that he should want to live a long, healthy life. 
Gerasimowicz interpreted that to be a threat, stating that he was appalled that D.L. would punch 
M.F. The two men continued to argue, and Gerasimowicz threw his radio down at 11:03:12 
hours. This verbal altercation with D.L. lasted approximately ten minutes. 

 
Gerasimowicz did not report the incident immediately. Instead, he went home to think 

over what had happened. Gerasimowicz did not have any interactions with D.L. before this 
incident. 

 
LEGAL ANALYSIS 

 

It is the policy of this State to provide for the protection of individuals with 
developmental disabilities. N.J.S.A. 30:6D-73(a). The Central Registry is intended to prevent 
caregivers who become offenders against individuals with developmental disabilities from 
working with individuals with developmental disabilities. N.J.S.A. 30:6D-73(d). 

 
The purpose of the Central Registry is to assure the health, safety, welfare and freedom 

from exploitation of individuals with developmental disabilities. N.J.A.C. 10:44D-1.3. Under 
the Central Registry Act, “abuse” is defined as wrongfully inflicting physical abuse, sexual 
abuse, or verbal or psychological abuse, or mistreatment by a caregiver upon an individual with 
a developmental disability. N.J.A.C. 10:44D-1.2. 
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A “caregiver” is defined as N.J.A.C. 10:44D-1.2 as “a person who receives State 
funding, directly or indirectly, in whole or in part, or who volunteers to provide services or 
supports, or both, to an individual with a developmental disability.” 

 
Under the Central Registry Act, N.J.S.A. 30:6D-73 (b): 

The safety of individuals with developmental disabilities 
receiving care from State operated facilities or programs, 
licensed contracted or regulated by the Department of Human 
Services or from State-funded community-based services shall 
be of paramount concern. 

 
The Act is designed to prevent neglect, abuse, and exploitation of developmentally 

disabled individuals by prohibiting employment of those responsible for such conduct in the 
Division of Developmental Disabilities, its facilities, and programs. N.J.A.C. 10:44D. 

 
“The primary concern of all providers of services to individuals with developmental 

disabilities, who are vulnerable to abuse, neglect and exploitation, shall be to assure the 
safety, health, welfare and freedom from exploitation of the individual with a 
developmental disability.”  N.J.A.C. 10:44D-1.3. 

 
The determination of whether a caregiver is a substantiated perpetrator of abuse, 

neglect, or exploitation involves two inquiries: 1) did the caregiver cause the type of injury, 
risk of injury, or harm to a service recipient that may constitute abuse, neglect or exploitation; 
N.J.S.A. 44D:2.1; and 2) if so, did the caregiver act intentionally, recklessly, or with careless 
disregard to the well-being of the service recipient resulting in an injury to an individual with 
a developmental disability or by exposing the latter to a potentially injurious situation; N.J.S.A. 
10:44D-4.1. 

 
“Abuse” is defined as “wrongfully inflicting or allowing to be inflicted physical abuse, 

sexual abuse or verbal or psychological abuse or mistreatment by a caregiver upon an 
individual with a developmental disability.” N.J.A.C. 10:44D-1.2. 

 
Under the Act, physical abuse is defined as “a physical act directed at an individual 

with a developmental disability by a caregiver of a type that causes one or more of the 
following: pain, injury, anguish or suffering. Such acts include but are not limited to, being 
kicked, pinched, bitten, punched, slapped, hit, pushed, dragged, or struck with a thrown or held 
object.” N.J.S.A. 30:6D-74. A non-physical act that “demeans, intimidates or humiliates” an 
individual with a developmental disability which exposes the individual to a “potentially 
injurious situation” also constitutes abuse and subjects the abuser to placement on the Central 
Registry. Id. The caregiver must have “acted with intent, recklessness or careless disregard to 
cause or potentially cause injury.” N.J.S.A. 30:6D-77(b)(1). 

 
The regulation defines each mental state: 

 
1. Acting intentionally is the mental resolution or 

determination to commit an act. 
2. Acting recklessly is the creation of a substantial and 

unjustifiable risk of harm, to others by a conscious disregard 
for that risk. 
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Acting with careless disregard “is the lack of reasonableness and prudence in doing what a 
person ought not to do, or not doing what ought to be done.” N.J.A.C. 10:44D- 4.1(b). 

 
Here, D.L. directed a physical act at M.F., an individual with a developmental 

disability. D.L. was a caregiver, and the physical act was of a type that caused one or more of 
the following: pain, injury, anguish or suffering. D.L. committed one or more of the prohibited 
physical acts by punching, and/or hitting M.F. Anne Klein policies do not require physical 
injury for a finding of abuse, and so an analysis or proof of whether or not M.F. suffered 
scratches to his face as a result of the D.L.’s punch, or if they were self-inflicted, is not required. 
As such, THE ALJ CONCLUDED that the respondents have proven, by a preponderance of 
the evidence, that D.L. committed an act of abuse against patient M.F., and therefore, that 
appellant’s name should be placed on the Central Registry. 

 
INITIAL DECISION DISPOSITION 

 

THE ALJ CONCLUDED that the Department of Human Services has met its burden 
of proof and has established that appellant did abuse patient M.F., a resident patient of Ann 
Klein. The Department of Human Services has sustained its burden of proof as to the charge 
of physical or mental abuse of a patient, client or resident, as well as inappropriate physical 
contact or mistreatment of a patient, client, resident or employee. In addition, the Department 
of Human Services has proven that D.L. committed an act of abuse against patient M.F., and 
therefore, that appellant’s name should be placed on the Central Registry. Accordingly, THE 
ALJ ORDERED that the that appellant’s placement on the Central Registry is AFFIRMED. 

 

The ALJ hereby FILED this Initial Decision with the DIRECTOR OF THE 
OFFICE OF PROGRAM INTEGRITY AND ACCOUNTABILITY. 

 
This recommended decision may be adopted, modified or rejected by the 

DIRECTOR OF THE OFFICE OF PROGRAM INTEGRITY AND ACCOUNTABILITY, 

who by law is authorized to make the final decision on all issues within the scope of its 
predominant interest. If the DIRECTOR OF THE OFFICE OF PROGRAM INTEGRITY 
AND ACCOUNTABILITY does not adopt, modify or reject this decision within forty-five 
days and unless such time limit is otherwise extended, this recommended decision on all of the 
issues within the scope of predominant interest shall become a final decision in accordance 
with N.J.S.A. 52:14B-10. 

 
Pursuant to N.J.A.C. 1:1-17.8, upon rendering her final decision, the DIRECTOR OF 

THE OFFICE OF PROGRAM INTEGRITY AND ACCOUNTABILITY shall forward 
the record, including this recommended decision and its final decision, to the CIVIL 
SERVICE COMMISSION, which may subsequently render a final decision on any remaining 
issues and consider any specific remedies which may be within its statutory grant of authority. 

 
Upon transmitting the record, DIRECTOR OF THE OFFICE OF PROGRAM 

INTEGRITY AND ACCOUNTABILITY shall, pursuant to N.J.A.C. 1:1-17.8(c), request an 
extension to permit the rendering of a final decision by the CIVIL SERVICE COMMISSION 
within forty-five days of the predominant-agency decision. If the CIVIL SERVICE 
COMMISSION does not render a final decision within the extended time, this recommended 
decision on the remaining issues and remedies shall become the final decision. 
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FINAL AGENCY DECISION 

 
EXCEPTIONS 
 
 On January 17, 2024 Respondent D.L.’s attorney entered exceptions to the OAL’s 
determination that D.L.’s name should remain on the Central Registry, stating that the evidence 
does not support the decision. (Appendix 1). Among the declarations were that the witness A.G. 
was unbelievable. 
 

 A.G.’s animus against the appellant was sufficient to fabricate false charges against D.L. 
 A.G. failed to immediately notify medical staff of the punch to the victim’s face. 
 A.G. did not recall stating that the appellant hit the victim, 
 There might have been a camera inside of the room where the incident occurred. 
 A.G. did not recall being disciplined for earlier cell phone use or being kicked in the 

incident at trial. 
 A.G. did not recall to whom he reported the punching incident, hours after it occurred. 

 
On January 24, 2024, the DAG representing the Respondent replied to the Petitioner’s exceptions 
(Appendix 2), asserting that the Initial Decision’s placement of D.L. on the Central Registry should 
be upheld. 

 Reciting the ALJ’s legal analysis of witness credibility. 
 The history of the investigation into the incident. 
 The ALJ’s analysis each witness’s credibility used in his decision. 

 
On January 29, 2024, Respondent D.L.’s attorney entered a reply to the DAG’s submission 

(Appendix 3), stating that the Initial Decision’s credibility findings warranted a rejection of the 
findings 

 a punch was so loud to generate a “thwack” sound but was only observed by A.G. and left 
no bruising. 

 Moore heard A.G. respond by yelling, “He hit him.” But A.G. did not recall yelling “he hit 
him.” 

 The incident took place at 11:30 p.m., but it was not reported by A.G. until 3:52 a.m. the 
next morning. 

 The finding that the evidence did not show any prior issues or “bad blood” between D.L. 
and A.G. 

 
Discussion of the exceptions and reply 

 

In the almost four pages of the Initial Decision’s analysis of the testimony and evidence 
presented at trial, the ALJ began with the value of the credibility of the witnesses to make his 
determination. The following is quoted from the Initial Decision with initials substituted for 
the full names of the witnesses: 

 

“Credibility is the value that a fact finder gives to a witness’s testimony. The word 
contemplates an overall assessment of a witness’s story in light of its rationality, internal 
consistency, and manner in which it “hangs together” with other evidence. Carbo v. United 
States, 314 F.2d 718, 749 (9th Cir. 1963). Credible testimony has been defined as testimony 
that must proceed from the mouth of a credible witness and must be such as common 
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experience, knowledge, and common observation can accept as probable under the 
circumstances. State v. Taylor, 38 N.J. Super. 6, 24 (App. Div. 1955) (quoting In re Perrone’s 
Estate, 5 N.J. 514, 522 (1950)). In assessing credibility, the interests, motives or bias of a 
witness are relevant, and a fact finder is expected to base decisions of credibility on his or her 
common sense, intuition or experience. Barnes v. United States, 412 U.S. 837, 93 S. Ct. 2357, 
37 L. Ed. 2d 380 (1973). Credibility does not depend on the number of witnesses and the finder 
of fact is not bound to believe the testimony of any witness. In re Perrone’s Estate, 5 N.J. 514. 

 
In reviewing A.G.’s testimony, the ALJ found it was consistent with what A.G. stated 

to investigators during the DOH’s internal investigation. A.G. maintained that M.F. spit at D.L., 
and that D.L. used his left hand to push M.F.’s face away. D.L. then punched M.F. with his 
right hand. The evidence did not show the existence of any prior issues or bad blood between 
D.L. and A.G1. A witness in the room at the time of the incident, Moore, stated that that M.F.’s 
behavior caused D.L. to “go off,” and that he heard A.G. yell out that D.L. hit M.F.  Moore 
also stated that while he did not see a punch thrown, he did hear a thwack sound. In addition, 
the photographs do reveal the existence of scratches on M.F.’s face. All of these items 
corroborate the version of events as outlined by A.G. The video of the incident appears to 
substantiate A.G.’s version of what occurred after the alleged punch of M.F. by D.L. The video 
reveals that after the incident, A.G. and D.L. were having what appear to be heated words with 
each other. The two men can be seen arguing, and A.G. can be seen throwing his radio on the 
video, at 11:03:12 hours. This would seemingly contradict D.L.’s testimony that he and A.G. 
were simply discussing which of the officers oversaw the handling of M.F. 

 
Conversely, D.L.’s statements to investigators, as well as his testimony at trial, were 

inconsistent. In D.L.’s initial written statement, he denied placing his hands on M.F. However, 
during D.L.’s interview with the investigators, he stated that he used both his hands to cover 
M.F.’s face. Finally, during his testimony, D.L. set forth that he used the back part of his right 
hand to move M.F.’s face away from where people were standing. These three separate 
versions of what occurred raise doubts as to the veracity of the facts that D.L. attempts to 
portray. In addition, according to D.L., he and M.D. had worked together approximately fifteen 
to twenty times. As such, M.D. and D.L. were familiar with each other. Because of this 
familiarity, M.D. might have had an interest in testifying favorably for his friend, D.L. And 
D.L., as the accused, certainly has an interest in painting the facts in a light most favorable to 
himself. 

 
Also troubling in the ALJ’s analysis of D.L.’s credibility, is D.L.’s version of what 

occurred between himself and A.G., after the alleged punch between D.L. and M.F. The video 
evidence clearly shows D.L. acting in a highly agitated state towards A.G. During his 
testimony, D.L. stated that he was talking to no one in particular at that time. D.L. also did not 
provide an explanation as to why he continued speaking with A.G., after the alleged incident 
was over. He again claimed that he was talking to no one in particular. Conversely, A.G. was 
clear in his testimony that he told D.L. to never do something like that again. In response, D.L. 
told A.G. to let it go, and that he should want to live a long and happy life. 

 
M.D. agreed that no matter what names M.F. was calling D.L., D.L. was never 

permitted to strike a patient. M.D. was clear that while D.L. was in the doorway talking to 

                                                           
1 D.L.’s Testimony at ID p. 12 “D.L. had no issues with A.G. prior to the incident. After the incident, D.L. was 
not shouting at A.G. Instead, D.L. was trying to explain to A.G. that the patient was his responsibility as he was the 
senior officer. At no time did D.L. threaten A.G.” The footnote was NOT a part of the ALJ’s original credibility 
analysis, but was added later as part of the Final Agency Decision.  
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A.G., he should have been watching his patient M.F. However, M.D.’s testimony that M.F. 
kicked A.G. is questionable, in that M.D. did not give this version of events to investigators in 
his written statement, after the incident. The version of events as outlined by both D.L. and 
M.D.is therefore less consistent and reliable than the testimony of A.G., and the statement of 
Moore, who advised that he heard a “thwack” sound, and that he heard A.G. say, “He hit him.” 

 
A.G. was credible, and no evidence was produced as to why he may have been 

untruthful in his testimony, or that he exaggerated the same. There was no evidence, nor was 
any detected in the testimony, of any animosity between D.L. and A.G. Nothing in the evidence 
revealed any prior issues between the two men, or that A.G. was acting in any retaliatory 
manner toward D.L.  A.G.’s testimony must be given at the least a reasonable degree of 
deference. Nothing in the record supports a determination that he was anything but credible. 
A.G.’s failure to immediately report the incident is explained in his testimony, where he stated 
that he was upset, angry and anxious about what happened to M.F. It was a stressful situation 
for him, as he prioritized safety for all patients. For those reasons, it is likely that he did not 
report the incident immediately.   While such a failure to report an incident by A.G. is contrary 
to rules and regulations, that is a separate potential disciplinary matter that does not concern 
me for purposes involving this incident. In considering credibility, I do not believe that such a 
failure to report affects in any way the credibility of A.G., given his explanation of why he did 
not immediately report. 

 
Conversely, D.L.’s accounting of the events must be considered in light of what he has 

at stake. As previously set forth, credible testimony has been defined as testimony that must 
proceed from the mouth of a credible witness and must be such as common experience, 
knowledge, and common observation can accept as probable under the circumstances. A.G. 
was a credible witness, and from my experience, knowledge, and common observation, I can 
accept his testimony as probable under the circumstances. 

 
Credibility does not depend on the number of witnesses presented in a matter. 

Credibility can be determined from the testimony of only one credible witness. The facts of a 
case can be determined from the testimony of only one credible witness. The facts of this case 
can be determined from the testimony of one credible witness, A.G, as well as the statement of 
Moore [in the initial investigation], and the video evidence. 

 
Finally, to address the issue of the existence or non-existence of a camera on the ceiling 

of hearing (sic) room 12, the witnesses disagreed on whether such a camera existed. However, 
even if it did exist, there was no footage produced from said camera, and what it may have 
shown is speculative at best. K.H. did not obtain video from a camera inside room 12. She did 
attempt to obtain such a video with a subpoena to Capital Health, but it was not produced. As 
such, I do not make a negative inference as to respondents or D.L., concerning what the camera 
in the room, if it existed, may, or may not, have shown.” Initial Decision pages 12 to 16. 

 
Petitioner has asked the Director of the Office of Program Integrity and Accountability 

to reverse the Initial Decision of the Office of Administrative Law based upon its allegations 
that the findings were not supported by credible evidence in the trial evidence. The ALJ, as 
noted above, carefully and thoroughly reviewed and explained each of the credibility decisions 
used in this decision. “In administrative proceedings, no agency head may reject or modify any 
findings of fact as to issues of credibility of lay witness testimony unless it is first determined 
from a review of the record that the findings are arbitrary, capricious or unreasonable or are 
not supported by sufficient, competent, and credible evidence in the record, under N.J. Stat. 
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Ann. § 52:14B-10(c).” In re Frank, 2007 N.J. Super. LEXIS 236 (App.Div. July 12 2007). The 
ALJ’s credibility findings are not arbitrary, capricious or unreasonable and they are supported 
by sufficient, competent, and credible evidence in the record. 

 

The ALJ considered the credibility of each of the witnesses who appeared at trial. His 
analysis cited two respected cases for guidance: “In assessing credibility, the interests, motives 
or bias of a witness are relevant, and a fact finder is expected to base decisions of credibility 
on his or her common sense, intuition or experience.” Barnes v. United States, 412 U.S. 837, 
93 S. Ct. 2357, 37 L. Ed. 2d 380 (1973). “Credibility does not depend on the number of 
witnesses and the finder of fact is not bound to believe the testimony of any witness.” In re 
Perrone’s Estate, 5 N.J. 514. The ALJ determined that the Petitioner’s “statements to 
investigators, as well as his testimony at trial, were inconsistent.” However, the ALJ found that 
“A.G. was credible, and no evidence was produced as to why he may have been untruthful in 
his testimony, or that he exaggerated the same. There was no evidence, nor was any detected 
in the testimony, of any animosity between D.L. and A.G.  Nothing in the evidence revealed 
any prior issues between the two men, or that A.G. was acting in any retaliatory manner toward 
D.L. A.G.’s testimony must be given at the least a reasonable degree of deference. Nothing in 
the record supports a determination that he was anything but credible.” The allegation that A.G. 
falsified his testimony in any way against D.L, was not proven at trial. 

 

The review of an Initial Decision of the OAL by an agency head is not equivalent to the 
review of appellate courts, however, their opinions are instructive as to considering the 
credibility of witnesses’ testimony at trial. Several New Jersey cases demonstrate the deference 
that courts pay to first hand credibility judgements, fact finding, and evidentiary support. 
Among them: 

 
New Jersey Div. of Youth and Family Services v. E.P. “We will not disturb the 

family court's decision to terminate parental rights when there is substantial credible evidence 
in the record to support the court's findings. 7 In re Guardianship of J.N.H., 172 N.J. 440, 472, 
799 A.2d 518 (2002). We ordinarily defer to the factual findings [***32] of the trial court 
because it has the opportunity to make first-hand credibility judgments about the witnesses 
who appear on the stand; it has a "feel of the case" that can never be realized by a review of 
the cold record. N.J. Div. of Youth & Family Servs. v. M.M., 189 N.J. 261, 293, 914 A.2d 1265 
(2007) (internal quotation marks omitted). Only when the trial court's conclusions are so 
"clearly mistaken" or "wide of the mark" should an appellate court intervene and make its own 
findings to ensure that there is not a denial of justice. N.J. Div. of Youth & Family Servs. v. 
G.L., 191 N.J. 596, 605, 926 A.2d 320 (2007); see also Rova Farms Resort, Inc. v. Investors 
Ins. Co. of Am., 65 N.J. 474, 484, 323 A.2d 495 (1974).  New Jersey Div. of Youth and Family 
Services v. E.P., 196 N.J. 88, 104 

 
Reese v. Weis “In our review, we are obliged to accord deference to the trial judge's 

credibility [***19] determinations. Cesare, supra, 154 N.J. at 412, 713 A.2d 390. Such 
deference is appropriate because the trial judge has "a feel of the case" and is in the best 
position to "make first-hand credibility judgments about the witnesses who appear on the 
stand[.]" N.J. Div. of Youth & Family Servs. v. E.P., 196 N.J. 88, 104, 952 A.2d 436 (2008) 
(internal quotation marks and [*568] citation omitted). "When the credibility of witnesses is 
an important factor, the trial court's conclusions must be given great weight and must be 
accepted by the appellate court unless clearly lacking in reasonable support." N.J. Div. of 
Youth & Family Servs. v. F.M., 375 N.J. Super. 235, 259, 867 A.2d 499 (App.Div.2005) 
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(citing In re Guardianship of D.M.H., 161 N.J. 365, 382, 736 A.2d 1261 
(1999)). Consequently, when a reviewing court concludes there is satisfactory evidentiary 
support for the trial court's findings, "'its task is complete and it should not disturb the result, 
even though it has the feeling it might have reached a different conclusion were it the trial 
tribunal.'" Beck v. Beck, 86 N.J. 480, 496, 432 A.2d 63 (1981) (quoting State v. Johnson, 42 
N.J. 146, 161-62, 199 A.2d 809 (1964)).”  Reese v. Weis, 430 N.J. Super. 552, 567-568 

 
In re Return of Weapons to J.W.D. “Ordinarily, an appellate court should accept a 

trial court's findings of fact that are supported by substantial credible evidence. Bonnco 
Petrol, [*117] Inc. v. Epstein, 115 N.J. 599, 607, 560 A.2d 655 (1989). Deference to a trial 
court's fact-findings is especially appropriate when the evidence is largely testimonial and 
involves questions of credibility. Ibid. Thus, an appellate court should not disturb a trial court's 
fact-findings unless those findings would work an injustice. Rova Farms [***18] Resort v. 
Investors Ins. Co., 65 N.J. 474, 483-84, 323 A.2d 495 (1974).”  In re Return of Weapons to 
J.W.D., 149 N.J. 108, 116-117 

 

The above cited cases stress the importance of the trial judge’s conclusions about credibility and 
the deference that should be given to those conclusions. In reviewing the exceptions put forth by 
the Petitioner, the credibility determinations made by the ALJ, and the reasoning behind them are 
reasonable. There is satisfactory evidence to support the ALJ’s findings. 

 
CONCLUSION 

 
The Initial Decision properly assessed the evidence in the record. The ALJ properly 

weighed the evidence in the record and acted within his proper discretion in making credibility 
determinations, findings of fact and conclusions of law. In all, the preponderance of the evidence 
showed that Petitioner committed an act of abuse against an individual with developmental 
disabilities under the Central Registry Act and its rules and regulations. D.L. acted with intention, 
recklessness, or a disregard for M.F.’s safety. As such, the Director should affirm the Initial 
Decision and uphold Petitioner’s placement on the Central Registry due to committing physical 
abuse. 

 
FINAL AGENCY DECISION 
 

Pursuant to N.J.A.C. 1:1-18.1(f) and based upon a review of the ALJ's Initial Decision and 
the entirety of the OAL file, including submissions and transcripts; I concur with the 
Administrative Law Judge’s findings and conclusions. The ALJ had the opportunity to assess the 
credibility and veracity of the witnesses. I defer to the ALJ’s opinions concerning these matters, 
based upon the extremely detailed and well-reasoned observations described in the Initial 
Decision, by the ALJ. The Petitioner’s exceptions to the Initial Decision fell short, failing to 
identify any flaws in the evidence, credibility evaluations, legal or logical interpretations – merely 
disagreeing with the well-reasoned credibility assessments explained by the ALJ. The 
Respondent’s exceptions were comprehensive and coherent. explaining the credible evidence as it 
applied to the elements of the Central Registry statute and regulations. 
 

I CONCLUDE and AFFIRM that the Department has met its burden of proving by a 
preponderance of the evidence that D.L. committed acts of abuse against M.F., an individual with 
developmental disabilities. Abuse is defined as “wrongfully inflicting or allowing to be inflicted 
physical abuse, sexual abuse, or verbal or psychological abuse or mistreatment by a caregiver upon 
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an individual with a developmental disability.” N.J.S.A. 30:6D-74; N.J.A.C. 10:44D-1.2. I 
CONCLUDE and AFFIRM that D.L.’s conduct in the incident was intentional, reckless, and/or 
with careless disregard. I CONCLUDE and AFFIRM that D.L. acted against the individual 
protected by N.J.S.A. 30:6D-73. I CONCLUDE and AFFIRM that D.L.’s placement on the 
Central Registry is appropriate. 
 
 Pursuant to N.J.A.C 1:1-18.6(d), it is the Final Decision of the Department of Human 
Services that I ORDER the placement of D.L.’s name on the Central Registry of Offenders 
Against Individuals with Developmental Disabilities, having intentionally committed a physically 
abusive act against M.F. 
 
Date: ________________________          
       Deborah Robinson, Director 

Office of Program Integrity and Accountability 
 
Attachments: 
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 Appendix 3 
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